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Abstract G. A. Cohen’s Rescuing Justice and Equality proposes that both con-
cepts need rescuing from the work of John Rawls. Especially, it is concerned with
Rawls’ famous second principle of justice according to which social primary goods
should be distributed equally unless an unequal distribution is to the benefit of the
worst off. The question is why this would ever be necessary if all parties are just.
Cohen and I agree that Rawls cannot really justify inequalities on the basis given.
But he also thinks equality is the correct analysis of justice, though he provides no
actual direct arguments for this. He does, however, provide a striking analytical
argument claiming that fundamental principles of justice must be fact insensitive,
and that Rawls’s view of justice violates this requirement. I argue that the
requirement is itself misconceived and that principles of justice cannot possibly be
fact insensitive in the sense developed by Cohen. Few philosophers share this view
of Cohen’s—which I argue is due to several conceptual mistakes. With these ironed
out, the contractarian view, broadly speaking, is seen to be plausible and powerful.
Meanwhile Cohen appears to embrace intuitionism, a stance that cannot possibly be
acceptable in social philosophy. In the end, Cohen is successful in arguing that
Rawls cannot have what he wants, but neither is Cohen successful in claiming that
justice is equality.
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264 J. Narveson

G. A. Cohen died suddenly, unexpectedly, and lamentably early, on August 5, 2009,
aged 68, having not long before retired from the Chichele Professorship of Politics
at Oxford University. Over the course of many years, he had running disagreements
with many people, among them myself—as well as much pleasant, often hilarious,
exchange of a more social kind. We benefited from both, and will miss him, and
regret, enormously, that his energetic and immensely able contributions to political
and moral discussion have come to an end. With my recent reading of his last
sizable book, Rescuing Justice and Equality," he in effect hugely adds to his side of
a main argument between us (many others will have similar records on various
important matters, I am sure). The appearance of this book enables me now to
extend my side of the controversy—but I am in the melancholy position of lobbing
my rejoinders into an empty court. Nevertheless, these things need to be argued, and
in this rather lengthy treatment, I will try to argue them as best I can.

1 Introduction: Cohen’s Statement of His Main Concerns

Rescuing justice and equality from what? G. A. Cohen’s answer, which sets the
background for this book, is—the clutches of John Rawls, at least on a certain
understanding—widely held, to be sure—of his views, which are by now the views
of a great many sympathizers, disciples, and generally like-minded philosophers.
This will come as a surprise to many of us who think of Rawls as plenty egalitarian
enough, thank you. Our problem with Rawls, in brief, is that he is much too
egalitarian. For us, there is a real need to ask of Cohen, “What’s your problem?”
Cohen’s answer is as follows:

In the ideal socialist society [which he specifically contrasts in this respect
with the “ideal liberal society”] equal respect and concern are not projected
out of society and restricted to the ambit of an alien superstructural power, the
state. If the right principles are, as Marx thought, the ones that are right for
real, everyday, material life, and if they are practiced in everyday life ... then
the state can wither away. (1)?

In my ellipsis, there was the phrase, “as the socialist ideal utopianly envisages that
they will be.” But we ultraliberal libertarians—Ilibertarians of anarchist proclivi-
ties—could agree with the latter entirely. We too—along with David Hume,® for
example—think that if everybody has the right principles and acts on them, then the
state will be unnecessary. It is just that we disagree with Cohen, apparently, on what
those principles are.

Or do we? Just previously, Cohen refers generally to his ideal conception with
the words “freedom and equality.” We of libertarian inclination think that the word

' Cohen (2008).
2 All parenthetical otherwise unattributed numbers are to pages in Cohen, Rescuing Justice and Equality.

3 “Were all men possessed of so inflexible a regard to justice that, of themselves, they would totally
abstain from the properties of others; they had for ever remained in a state of absolute liberty, without
subjection to any magistrate or political society. But this is a state of perfection, of which human nature is
justly deemed incapable.” (Hume 1985, p. 474)
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“equality” is either redundant, or expresses a notion that is sharply incompatible
with the other one. For the general domain of justice is (I say—but much more on
this below) what it is morally acceptable to enforce, and enforcement, of course,
restricts freedom so far as it goes. So: we libertarians think that we may restrict
freedom only in the interests of protecting others, which (we think) is the same as to
say, of preserving or enhancing freedom. We think that the freedom of all is what is in
need of protecting. But using force against A in order, somehow, to equalize him with
his entirely different neighbor B, does not do that. On the contrary, it defeats it. So in
our view, we must take our choice: freedom or equality—not both. Unless, perhaps,
what is said to be required to be equal is freedom itself?—but more about that anon.

Cohen also—perplexingly in my view—continues, “And that means more than
that coercive power can wither away. In the Marxist hope, it is the separation of
state and society, the duality itself, that goes. There is not, on the one hand, as there
is in Rawlsian perception, an economic structure that is organized to achieve a
certain form of justice, and, on the other, a set of individual economic choices that
need show no respect for that justice.” (2) But, as the B-westerns put it, “them’s
fightin’ words!” For surely we do not think that anyone, ever, may “show no respect
for justice.” We certainly think, however, that people need not respect what most
egalitarians evidently mean to support under the label “equality.” We deny, in
short, that justice is equality, in the sense that Cohen wants to claim that. This point
will be reiterated often enough in what follows. We must not lose track of the fact
that equality needs an argument. It needs justifying. Cohen, as we will see often
enough, claims that justice “is” equality. He is not to be allowed to get away with
making that claim. We will see!

Cohen goes on to state that “Liberally minded economists take for granted that
economic agents are self-seeking ... and then they want people as political agents to
act against the grain of their self-interest: pile up your earthly goods on the mundane
plane of civil society but be a saint in the heaven of politics.” (2) But this passage,
though phrased with characteristic charm, is question-begging at a very high level.
For we insist that there is nothing wrong with those who “pile up earthly goods,”
and certainly not anything particularly saintly about those who use political power
to invade and despoil those accumulators. Quite the contrary.

He now states the “egalitarian thesis that in a society in which distributive justice
prevails, people’s material prospects are roughly equal: distributive justice does not
tolerate the deep inequality, driven by the provision of economic incentives to well-
placed people, that John Rawls and his followers think a just society displays.” (2)
The claim is, in a sense, tolerably clear, or so it seems: socialist justice, Cohen
seems to be saying, will compel people to have at least very approximately equal
incomes (to put it in economically more or less intelligible terms). But notice the
implicit insinuation: that in liberal society, the state provides those incentives to
those “well-placed people.” That idea, however, is utterly contrary to the idea of
freedom, in the view of many of us. States that “provide” high incomes to their
agents, or to their friends, are in our view acting contrary to the principles of a free
society. In a free society, each of us deals with others as legitimate wielders of their
native or acquired abilities and powers—we do not as such deal with a centralized
self-proclaimed “authority” to oversee economic matters. Individual people are
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entitled to make the best use they can of their abilities and options—be they rich or
poor, brilliantly endowed or miserably so.

Thus, an apparently eligible example of a relation that Cohen holds to be
illegitimate is this: I buy what I see to be a really excellent computer, recently
designed, manufactured, and marketed by some very bright and hardworking
people. In so doing, I do provide incentive to them to go out and make more of
same, and for that matter to improve their designs. And they do that, in spades, thus
attracting many more to their remarkable wares, who are willing to pay the prices
proposed—so many that the purveyors and makers of them become far wealthier
than you or I. Yet, we think, these myriad transactions are perfectly just, and what
makes them so is simply that all parties to it acted in complete freedom. No one was
compelled to manufacture those desirable devices, nor to buy them. Anyone who
sees “injustice” in this is, we think, showing not merely apparent ignorance of
human nature, but also enormous disrespect for normal human beings.

Cohen goes on to explain that he is concerned to “rescue” two things: the
egalitarian thesis, and the concept of justice. (2) The latter is to be rescued,
especially, from “constructivism,” a metaethical orientation which he takes to be
averse to egalitarian justice. “On the constructivist view, the content of justice is
identified by the rules for social living, the rules of regulation that would be chosen
in a privileged choosing situation ...” (3) I am not clear whether the comma in that
sentence is intended to have the effect of identifying those two things, but of course
they should not be identified. Conceptually, the rules of morals are of course, by
definition, the “rules for social living.” Whether those rules are arrived at by some
kind of contractarian process, or some other kind of general choice, is discussable,
in turn, and not to be just assumed. Further, the content of justice must not be
identified with rules for social living either, just like that: for while some rules are
rules of justice, some are not. The rules of etiquette, for example—what Thomas
Hobbes calls “small morals”—are not rules of justice, though they are rules for
social living, among the possibly quite small set of persons who pay attention to
those rules (Hobbes 1950, p. 79).

Cohen goes on to state, strangely, that “To the extent that justice is distinguished
from other values, the case for the thesis that justice requires equality is
strengthened, because values other than justice tend against equality.” (3) That
sentence prejudges the question about justice, of course; but additionally, it seems
not obviously true. Consider charity, which is devoted perhaps most of all to making
and approving transfers from the comparatively better off to the comparatively
worse off. Justice and charity, indeed, are often enough cited as the two great
generic moral ideas. Given the nature of charity, what Cohen argues here therefore
seems to be quite wide of the mark: charity as such is not compulsive, whereas
justice, as such, is. Justice is about what we may be required to do, while charity has
to do with the goodness of our hearts. Thus the separating of these two things does
not at all do what he goes on to suggest: that, “Accordingly, the rescue of justice
that distinguishes it both from other values and from implementable rules of
regulation supports (# establishes) the claim that justice requires equality.” (3) So
if we hold up as our paradigm exploration of justice Robert Nozick rather than
Rawls—or for that matter, Hume rather than Brian Barry—we shall think precisely
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the reverse. Justice, many claim, is distinctively concerned not with equality but
with entitlement; but charity is at least considerably and perhaps largely concerned,
very distinctively, with what amounts to action in the general direction of equality.

Cohen goes on to state that he criticizes constructivism “in particular for
systematically conflating other questions with the question of justice” (3)—the very
charge I tend to level against most moral theorists of the day, and socialists in
particular—including, as we shall see, Cohen himself. It will be interesting to see
how he proposes to press this line of argument.

2 Methodological Concerns

There is a further note in Cohen’s Introduction about methodological matters. Here
he makes a generic distinction between the Americans (or anyway, those who
emerge on to the scene via Harvard®) and the British, in respect of their willingness
to depend on their “intuitions” as they are usually called—that is, their “pertinent
prephilosophical judgment.” (3) Rawls, as Cohen notes, rejects what he calls
“intuitionism,” which in his characterization could be called “radical pluralism”—
fair enough. But Cohen states,

In this conception, one favored by many Oxford types like me, we determine
the principles that we are willing to endorse through an investigation of our
individual normative judgments on particular cases, and while we allow that
principles that are extensively supported by a wide range of individual
judgments can override outlier judgments that contradict those principles,
individual judgments retain a certain sovereignty. (4)

That passage was worth quoting in full, because especially of two things: first, that
Rawls, so far as I can see, agrees with it, down the line, and also, because reliance
on such things, as so many have pointed out and as I have made something of a
career of pointing out, is conspicuously subject to the problem that people will
surely differ, greatly, in their deliverances on particular cases. In such cases, the
problem of who is right simply cannot be settled by sheer appeals to intuition, on the
face of it. And when our subject is social morality, that is a pretty serious problem—
possibly fatal.

Of course, as Onora O’Neill has recently reminded us,5 these “particular cases”
are, in the literature, not really such at all. Rather, they are general specifications of
types of cases bearing various features, these being made the bearers of weight in
what are essentially abstract discussions. It is true, I am sure, that people can be and
often are highly influenced by genuinely particular cases—scenes from childhood,
encounters with acquaintances or strangers or whatever. But, as is surely obvious,
even so, different people will carry away different recollections of these encounters
and will be influenced in various ways by various aspects of them. The literally,

4 I am, to be sure, a graduate of that institution, but not many will dispute that I am a rather atypical
Harvardian!.

5 ONeill (2009, p. 225).
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absolutely particular, is beyond the pale; but the fairly specific is laden with the
descriptions that the theorist wants to emphasize. From particulars just as such, no
generalization is possible. From particulars viewed as exemplars of this or that
significant feature, generalization goes on apace, with all the hazards that that entails.

And, having stated all that, I think it obvious that Cohen’s intuitions are, and
could be expected to be, atypical. If intuitive support is sought for an egalitarianism
of the strength and level that Cohen’s description at the outset implies, then very
few people’s intuitions are going to support it. Most of us find it impossible to
believe that John Dillinger and Mahatma Ghandi, Andrew Carnegie and the nice
lady down at the local Burger King, really are entitled to “material prospects (that)
are roughly equal.” We do not think that employers who advance some of their very
capable and productive employees well above others, arranging salaries that are
much higher than those of the more ordinary employees (think of the great racing
driver Michael Schumacher, who at his peak was earning about $50 million per
year) are somehow doing something wrong, nor that those who earn them do wrong
in buying the occasional Rolls Royce or eating at restaurants with bills for one
evening reaching levels exceeding the annual incomes of many of a large minority
of the world’s people.

But now it turns out, rather to our surprise, that apparently Cohen does not really
think this either. He himself was advanced, as we all know, to the Chichele Chair at
Oxford, a chair in which his “material prospects” were markedly unequal to that of
typical Britons, let alone typical denizens of Bangladesh or Mozambique—and,
even more important, in which his nonmaterial “prospects” were quite spectac-
ularly and irretrievably unequal to those of more ordinary people. I do not think that
Cohen thought himself undeserving of that advancement, as also did not the Fellows
who elected him to that position. All of which raises a puzzling question, one that
infects egalitarianism from start to finish: If there is a considerable amount of
agreement on the justice of these fairly detailed cases of inequality, then what
intuitive support does the “egalitarian” thesis come to have, in the end? Or perhaps
we should instead say: what, in face of such examples, is the egalitarian thesis,
anyway? That is a question to which I have seen little in the way of plausible
answers by serious egalitarians, nor of course in any of Cohen’s previous works. We
will see whether he does better in this large book.

As is by now pretty widely understood, intuition in moral matters, on the face of
it, is an extremely weak reed on which to lean.® I share the viewpoint that moral
intuitions cannot be allowed to have the status of self-standing “data” on which all
theory basically depends. They do have the status that they need to be considered,
and their possible bases considered and expounded with care. That is quite different
from refusing to depart from them. I say this in the face of Cohen’s further
statements, that

In my philosophically conservative view, that is the only way to go. And when
we go that way, we refine, and we thereby reach, our deepest normative
convictions, which, being our deepest, we find it difficult to defend ...”

% As is argued, at some length and with, I hope, some precision, Narveson (2001, 2010b).
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“We expect to find, moreover, ... that the normative requirements that we
recognize present themselves in competitive array: they cannot all be satisfied
all the time ... Discursively indefensible tradeoffs are our fate. I do not say
that such an intellectual predicament is satisfactory. But I do say that it is the
predicament we are in. There are many attempts to escape it in the literature,
and as many failures to do so.” (4)

This last point brings up the question whether Cohen may not be fixated on
“intuitions” that indeed have been effectively rejected in the literature, and that he
is blind to the actual successes which he labels “failures.”

But, then—given this kind of methodological orientation, how could he tell?

Cohen in fact offers a very instructive thought on the matter in the ensuing
discussion:

Let me illustrate how people seek in moral matters a level of precision and
certainty that they would not expect to find in matters that fall within personal
preference.

“People say that they’d like to give to charity, but that they are so bewildered
as to be paralyzed by the multitude of good causes and would-be servers of
good causes that they don’t know to which charity to give. No similar
paralysis affects them when they have a surfeit of restaurants to choose from.
They simply choose one that they know or believe to be good, even if it is not
the best, and they think that’s good enough.” (5) ... “The incommensura-
bilities that paralyze people in that context don’t bother them when it’s a
matter of choosing the restaurant that offers the best combination of price,
taste, decor, distance, and so on.” (6)

One may wonder to whom Cohen is referring here. For one thing, some people—
especially, groups of academics at conventions—do torture themselves about the
latter, and lots of people do not torture themselves about the former. I give to
various charities myself, despite being perfectly aware that there is a multitude and
without any claim to have done enough research or to have employed strong enough
criteria, to justify me in saying that [ have chosen the best that I could. It is exactly
like the restaurants: some charities seem evidently oriented toward very good
causes; I want to do my bit even though that is grossly underdefined; and I carry on,
without severe doubts. But then, I hold, philosophically, that nobody has any
business compelling me to give to any charities—as well as that the state has no
business compelling us to contribute to this or that level of welfare, etc.—and once
one is aware that one really does have one’s choice here, the sense that one might be
into a hopelessly conflictual conceptual mess in so acting simply disappears. But
Cohen, I think, has the sense that this cannot be claimed. If you think yourself to be
under an obligation to maximize some kind of overall charitable variable, you will
indeed have problems of the type he mentions. But that, I hold, is because his
principles are mistaken. Cohen has a principle of justice that makes it prima facie
embarrassing that he does not sacrifice most of his income to what others of us
would consider charity. To quote one of his book titles, “If You’re an Egalitarian,
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How Come You’re So Rich?” For egalitarians, the problem of evidently strong and
urgent inconsistency between the lifestyle of the Oxford professor and the Chinese
peasant, say, is acute. But for us with more sensible views about what justice
demands, there is no such problem.

Cohen writes, “I’'m not saying that it’s quite OK that things are vague ... Like
everybody else, I would prefer something better. But unlike others, I don’t think it’s
to be had.” (6) But this is confusion. There is a principle, the principle of liberty,
which clearly implies, as I put it, that we really do have our choice about these
matters and that self-torture for getting it wrong is not appropriate. Cohen has been
spending much of his mature academic life resisting that principle, but he cannot
deny that it is a logical possibility and that it would have the “nice” properties he
claims that no known other principles have. It does not, indeed, have the property
that it tells you precisely how much you should donate to Charity A, how much to
Charity B, and how much to your daughter’s graduation from ballet school. But it
does have the very desirable property of denying that any principle of justice should
be trying to do any such thing.

Next Cohen moves to a general consideration of justice and fairness, beginning
with some thoughts on the general notion of justice. He objects to any claim that he
simply must, as he puts it, “say what I think justice is” but if he must, then he will
have to merely “offer ... the ancient dictum that justice is giving each person her
due.” (7) (He is in pretty good company here—David Schmidtz has recently
proposed the same thing.”) There are, according to Cohen, two opposed beliefs
about the relationship between justice and what is due:

According to one ... a conception of justice is fashioned out of beliefs about
what people are due; according to the other, beliefs about what people are due
lie downstream from (independently identifiable) convictions about justice. I
am not sure which view is more sound, but I do not think I need take a stand
... for the sake of defending any of the claims of this book. (7)

Can we accept this weak-kneed way with the concept? As I have pointed out above,
as soon as we encounter real and substantial variability in the beliefs in question, we
are in very deep trouble. We have to say which group is right, but we obviously
cannot do that by simply appealing to one of their rivals’ notions; so where does that
leave us? There would seem to be no other possibility than his second one; which
would force him to supply a decent account of justice of the type he rejects.

It is boring to have to constantly remind people of the hopeless conceptual
weakness of intuition as a supposed source of truth in moral theory, and I am
puzzled that a man of Cohen’s abilities should not have faced this squarely. But he
does not—with unfortunate consequences for his theoretical work, as will be seen
later in this discussion. Below, I will argue that his principal theoretical foray on this
matter is completely incapable of doing what he claims for it (see below, on the
notion of “fact-independence”).

Cohen immediately goes on to argue that his “own animating conviction in
political philosophy ... is a conviction about distributive justice ... It is that an

7 Schmidtz (2006).
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unequal distribution whose inequality cannot be vindicated by some choice or fault
or desert on the part of (some of) the relevant affected agents is unfair, and
therefore, pro tanto, unjust and that nothing can remove that particular injustice.”
(7) This has the oracular ring to it of the opening sentence of Nozick’s celebrated
Anarchy, State, and Utopia: “Individuals have rights, and there are things no person
or group may do to them (without violating their rights).”® If it were not so oracular
sounding, it would be recognized that it is actually without content. That we ought
not to violate people’s rights is built into the very idea of something’s being a right.
Similarly, that unjustifiable acts (whether they are inequalities or not) are—hey,
what do you know!?—unjustified. Is Cohen saying anything more than that justice
requires an equal division, except where it does not? I am sure that he thinks that he
is. But let us bear in mind the celebrated example of the labor theory of value, which
can (and, to remain plausible, must) be watered down to the point where it merely
states that one of the relevant factors in a thing’s economic value is the amount of
work it took to produce it. That relevant factor could be close to zero (and
sometimes is, as we know). The same is true for equality. Perhaps the point is that
an unequal division needs vindicating. But this could be true in the same sense as
that any division, if made in the supposed interests of justice, “needs vindicating”
including equalities, which are often out of place. The question is, how much and
what counts? If in some cases it is entirely enough to say, “Well, that is the way
Jones wanted to do it!”—as it quite often is—then the semblance of toothmarks in
the Cohen proclamation become close to indiscernible.

Cohen goes on in that section to state that he will find Rawls’ difference principle
wanting in that it “tolerates a certain form of injustice,” as he will argue in Chapter
4. We shall get to that when we discuss those arguments in detail. Meanwhile, he
goes on to state that he sympathizes with the view that has come to be known as
“luck egalitarianism”—the thesis that unequal distributions can only be justified by
“some choice or fault or desert” of relevant parties; adding that he is aware of many
papers subjecting this principle to serious critique and does not claim to have good
answers to all such. But let us right now just pull out our intuition on this matter,
folks: do you really believe that if Jones just happens to have had a good rain on his
crops lately while Smith in another continent has not, then Smith has a claim in
Jjustice on Jones’s crop? Or that if Rabinowitz was born brilliant while Simpson was
born dull, then Simpson is “due” half of the difference between his and Rabinowitz’
lifetime earnings? While I think there are perfectly good and extremely strong
arguments against that idea, here I am appealing simply to the same thing Cohen
does: intuition. I am sure there are a few who share Cohen’s view on this, but also
that the overwhelming majority do not. And I also point to the many examples cited
in Cohen’s If You're an Egalitarian, How Come You're So Rich?’ of well-heeled
soi-disant socialists, many of them largely from inherited wealth, who nevertheless
do not voluntarily turn over their much greater resources to the poor. I point to these
as examples of the point that Cohen’s egalitarian intuitions do not sit well with
people’s normal proclivities, including their perfectly peaceable ones. The

8 Nozick (1974, p. ix).
° Cohen (2000).
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egalitarian must either behave like a saint or devote a great deal of backpedalling
and hemming and hawing to the project of reconciling the behavior of particular
socialists with their principles. This is something that is no problem at all for most
of us, who simply do not agree with the socialist maxim.'® We do not have any
serious trouble refraining from theft and murder, which is what our principles call
for, and meanwhile we spend our money on all sorts of things, some of them very
beneficial to other people, some not particularly so—but we can and do this without
qualms. Why should we not count this as an advantage of our principles? (Perhaps it
will be said that you do not really have a moral principle unless it calls for frequent
donning of a hair shirt.)

In Section 5 of his “Introduction” in Rescuing Justice and Equality, Cohen
writes of “The Two Standpoints”—“an impersonal standpoint on the one hand, to
which the state responds, and a personal standpoint on the other, to which the
individual, other than in her capacity as a law-abiding citizen, may rightly be
dedicated.” (8-9) Cohen’s assertion here is that liberalism calls for such a split,
assigning justice to the state and other values to the individual. And he wants to
“reject the conclusion that impersonal justice is a matter for the state only...” (9) A
little in Rawls may provide some excuse for attributing such a view to him and his
followers, but attributing it to liberalism as such is simply wrong. On the contrary: it
is precisely the libertarian who insists that the state should be held to the same
standard as all individuals: to refrain from using force against the innocent, using
people as nothing more than means to one’s own ends. So we agree entirely that we
cannot justify “a division of labor between a justice-seeking state and justice-
indifferent (save insofar as they are willingly obedient citizens) individuals.” (10) It
is puzzling that this point—surely quite obvious, and which I made often enough to
him in personal conversation, seems to get no shrift at all in his writings.

Just as Karl Marx praised capitalism, so Cohen praises Rawls, whose A Theory of
Justice he ranks along with Plato’s Republic and Hobbes’ Leviathan as the greatest
works of political philosophy. “All responsible contemporary political philosophy
must cope with both sides of the truth about capitalism, its dark truth and its brighter
truth. The Rawlsian endorsement of inequality as just when and because it delivers
the goods to everyone is a way of coping that, so I think, masks the conflict it seeks to
resolve.” (13) Whatever we may think of his classification of Rawls’ book, conflict
there is. (I have explored what seems to me the major problem in Rawls, a problem
that destroys the structure, as I see it.'" Cohen later came to see the same problem,

10 It has become fashionable of late to claim that libertarians have the same problem, the claim drawing
on Nozick’s somewhat ill-considered ponderings in Anarchy, State, and Utopia. The claim is that today’s
patterns of holdings in wealthy countries lean, over centuries, on violence and fraud in earlier
transactions, infecting all subsequent transfers down to the present. Or it is even alleged that Nozick calls
upon a “Lockean Proviso” that calls for some measure of equalization of holdings got from “initial
acquisition.” Both are wrong, not to mention that virtually all great wealth today is not at all dependent on
transfers from the past, being a result of ingenious transaction by entrepreneurs who started out near
penniless. (The first American black billionaire, whose remote ancestors were slaves, came on stream a
few years back, for example.) See Narveson (2002, 2009). Meanwhile, this problem as it affects
egalitarianism is intrinsic, so long as the proclaimed equality is such that many are well above the level
the theory entitles them to.

1 Narveson (2002, Chap. 2).
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though he proposes the wrong resolution, in my judgment. Rescuing Justice and
Equality is almost entirely an exploration of that very problem.) To anticipate,
Cohen, I think, fails to appreciate that the fundamental problem that theories of
justice are addressing is that there are other people in the world, people who differ
from each other, whose differences often enough lead to conflict, and therefore there
are problems about how they are to work things out among themselves. Capitalism
copes with this; socialism, I think, attempts to undo it. Socialism’s identification of
justice with equality is untenable because it requires trampling on our differences,
not reconciling them. So I shall be arguing in the ensuing pages.

3 Chapter 1: “The Incentive Argument”

Cohen opens this chapter with a quotation from my much earlier article, “Rawls on
Equal Distribution of Wealth” (1978). The quotation serves perfectly for an opener,
and is worth quoting in full:

“Well-Off: Look here, fellow citizen, I’'ll work hard and make both you and me
better off, provided I get a bigger share than you.

Worse-Off: Well, that’s rather good, but I thought you were agreeing that justice
requires equality?

Well-Off: Yes, but that’s only as a benchmark, you see. To do still better, both of
us, you understand, may require differential incentive payments to people like
me.

Worse-Off: Oh. Well, what makes them necessary?

Well-Off: What makes them necessary is that I won’t work as hard if I don’t get
more than you.

Worse-Off: Well, why not?

Well-Off: I dunno ... I guess that’s just the way I'm built.

Worse-Off: Meaning, you don’t really care all that much about justice, eh?
Well-Off: Er, no, I guess not.” (quoted in Cohen, p. 27)12

The passage is misleading in one very important respect. My little dialogue was
modeled more or less after the locus classicus in Nozick’s Anarchy, State, and
Utopia. Because Nozick’s original is so seminal in this discussion, it is worth
recalling it here. The dialogue takes place between the “better-endowed” and the
“worse-endowed” and concerns the general terms of social cooperation. The worse-
endowed

say something like the following: ‘Look, better endowed: you gain by
cooperating with us. If you want our cooperation, you’ll have to accept
reasonable terms. We suggest these terms: We’ll cooperate with you only if
we get as much as possible. That is, the terms of our cooperation should give
us that maximal share such that, if it was tried to give us more, we’d end up
with less."?

12 Narveson (1978, p. 288).
13 Nozick (1974, p. 195).
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Nozick comments:

How generous these proposed terms are might be seen by imagining that the
better endowed make the almost symmetrical opposite proposal:

Look, worse endowed: you gain by cooperating with us. If you want our
cooperation you’ll have to accept reasonable terms. We propose these terms:
We’ll cooperate with you so long as we get as much as possible. That is, the
terms of our cooperation should give us the maximal share such that, if it was
tried to give us more, we’d end up with less.

If these terms seems outrageous, as they are, why don’t the terms proposed by
those worse endowed seem the same?. (Nozick 1974, p. 195)

The misleading point about this dialogue is this. As I take care to state the first
rejoinder by worse-off, well-off is said to be agreeing that justice requires equality.
The point of the dialogue was to show where this is going to take him: namely, to
having to admit to “not caring much about justice,” if he prefers a higher share for
himself as a condition of his producing more for others. But of course the alternative
route for well-off is to point out that the premise is false: that justice does not
require equality in any sense that would support worse-off’s inference. What well-
off does not care that much about is equality—not justice. He may well think, as do
I, and most people, including most poor people, that justice allows people who
produce more to have more. (In Cohen’s words, it is their “due.”) And in the case
where the worse-off have actually produced nothing, well-off’s observation that his
own efforts will in fact improve worse-off’s situation are, one would think,
extremely relevant. From the point of view of the poor, well-off’s proposal is a good
one, and they will take it. No doubt they would even more prefer the equal share that
well-off could conceivably offer them too—if he were willing to offer it. But they
will hardly be surprised if he does not.

An important note has to be made covering almost all of these discussions: any
egalitarian has the job of telling us just what it is that he thinks ought to be
equalized. Cohen is apparently not advocating equal incomes across the board,
regardless— “though the heavens fall,” as we might say. Just how extensive are the
inequalities he would allow and precisely why is a large subject that I do not
propose to explore here. That is because Cohen himself represents his position as
equating equality and justice, and throughout he speaks as though there is a real and
very substantial difference between the way things are now and the way he thinks
they ought to be insofar as justice is the relevant factor. Therefore, I ask the reader
to set aside issues of relative detail about what constitutes the equality that Cohen
advocates as essential to justice—relative in that they do not, in Cohen’s view,
affect the basic issue of principle, not because they are unimportant or easily
managed. [We later learn that Cohen has sympathy for what has come to be called
“luck egalitarianism.” See especially his reply to Paul Hurley (403-406). At an
appropriate place, I do propose to comment on that particular view. But in general,
Cohen’s focus is on the specific argument, used (he supposes) by Rawls, that
incentive justifies inequalities].
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To return, then, to the main issue: I claim that the poor would be happy to accept
the incentive idea, and so far as I can see, Cohen’s “intuition” is the opposite. So let
us see where he goes from here. The chapter starts off with a recounting of an action
of the British government, 1988, in which the maximal rate of income tax for
Britons was reduced from 60 to 40%. The cut, states Cohen, “enlarged the incomes
of those whose incomes were already large ...” (27) It might, however, have been
characterized differently: what the cut did was to reduce the degree to which those
with high incomes were being plundered'* by the state from a whopping 60% to a
“mere” 40% of those incomes. The cut did not “increase the income” of the rich.
Those incomes remained, so far as the tax’s immediate object is concerned,
precisely what they were. It is just that now those who earned them retain control
over more of it—were able to decide what they would do with more of it—than they
were previously allowed to. What we could say, then, is that the British Government
would be restoring, to some extent, the incomes of higher income earners to their
rightful earners and therefore owners.

These are oppositely tendentious ways of describing the same thing. Obviously
what matters is the status of those incomes. Were they, indeed, earned by those who
got them? Or not? If the incomes of the rich are, as many leftists are wont to say, in
effect stolen from the poor, then Cohen’s description is certainly to be preferred, for
in that case, the state was engaged in a kind of rectification, and after these
reductions was—alas!—doing less of it than it ought to. But if the rich were in fact
creating the wealth they claimed to be earning, it becomes altogether less clear how
others could think they were entitled to a lot of it, or even to any of it at all. Cohen
summarizes the main relevant options: “We hear from the political right that rich
people are entitled to their wealth ... because they produced it themselves or got it
from others who also produced it or got it legitimately, etc. by voluntary transfers.”
(28) Those who make such arguments are tagged “the political right”—without
discussion of the question whether the entitlement of persons to what they make by
their own efforts has anything to do with political labels. After all, if they are, it is
because the right fundamental principles have that effect, and if not, then not—
whatever current politics may be doing. Cohen, I think, would probably agree with
this last idea. He clearly does not think, really, that there is no truth of the matter
and that whatever there is to say is inherently and arbitrarily partisan. Of course—as
I will rub in frequently enough in this lengthy discussion—if political and moral
views are just deliverances of intuition and not subject to further reasoning, then that
view of the matter may seem the right one. We shall return often enough to that
issue. But for the present, let us just remember that it is an issue and that there is a
very real danger that the terms of the discussion will in fact be biased, in the literal,
nonpartisan sense of that word—in which to be biased is to have one’s arguments
affected by a logically extraneous point to which the biased person is attached
owing to, perhaps, his upbringing. (As Cohen discusses the possible bearing of his
own upbringing in If You're an Egalitarian, How Come You’re So Rich?)

Rawls entered this fray, so it is thought by almost all—including Rawls—with a
new idea, one that offers the prospect of uniting “right” and “left” perhaps. This

4 To use the expression memorably deployed by Frederic Bastiat in his terse libertarian classic (2004).
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new idea was his “difference principle” which has it that what justifies larger shares
of income/wealth is that they contribute to the well-being of those on the bottom.
The interesting further twist is that they are to do so “maximally.” If that word were
omitted, we would have a rather vague principle, according to which the worst off
are to be in some way, to at least some degree, however minimal, better off by virtue
of the activities of the better-endowed. It is, I think, easy to defend the free-
enterprise economy by just such a criterion. (But there are those who would deny it,
apparently.) But that is not Rawls’ original intent. He clearly thought that he had a
real principle, one that could be used to justify such things as high marginal income
tax rates. And certainly his innumerable followers or fellow “liberals” (in the by-
now too-nearly universal sense of the term in which an advocacy of high marginal
tax rates is what is expected of “liberals”) have thought so.

The point of my article, “Rawls on Equal Distribution of Wealth” from which
Cohen quotes, is that this is simply not so. The reason it is not is pretty easy to
expound. Saying that the worse off should benefit, literally, maximally from
redistribution from the better off surely appears to imply that all should be equal, if
all relevant goods are commensurable and capable of being redistributed and there
are no further constraints on that process. For if someone has less than someone else
and what that someone else has can be divided up in such a way that the person with
less is given more, then if our “benchmark” is equality, equality is what justice will
require us to reach. But Rawls’ difference principle is put forth in such a way as to
insinuate, at least, that this will not happen. And why will it not?

Rawls gives us only two ways to “justicize” inequalities: costs of training, and
incentives.'> But costs of training are not primary goods at all—they are not strictly
parts of someone’s “income” in the relevant sense. It is incentives of the latter kind
only—more or less what Rawls was after in his list of “primary goods”—that create
the problem (and the occasion for Cohen’s Rescuing Justice and Equality). Are
differentials of that kind legitimate, or not? If equality is required by justice, 1
argued, then prima facie they are not. For justice is supposed to override mere desire
or wants—that is quite generally what morality is all about: it is concerned to
correct the behavioral tendencies that bring us into conflict (in the liberal view,
interpersonal conflict). So if we insist on equality as a matter of justice, then
incentive is not available for this purpose. And since it is all Rawls has, we are left
with the Cohen position, and communism should be the order of the day.

Cohen puts the point in a way that might be regarded as different:

The difference principle can be used to justify paying incentives that induce
inequalities only when the attitude of talented people runs counter to the spirit
of the difference principle itself: they would not need special incentives if they
were themselves unambivalently committed to the principle. Accordingly,
they must be thought of as outside the community upholding the principle
when it is used to justify incentive payments to them. (32)

If it is different from my way of putting it, it would be in that it makes reference, not
simpliciter to community, but to “the community upholding the principle”—which,

1S Rawls (1971, p. 151).
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I am sure, not all communities do. Thus in a footnote Cohen states that he “need not
deny that enormous inequalities coexisted with community in premarket societies
...” (32) But he does claim that the fact “that community can go with inequality
when people believe things that liberals regard as false does not show that they can
go together in a society possessed of a modern consciousness.” (32) To tax the
reader’s patience yet more, I will of course here object to his imperialistic allocation
of the word “liberal” to stand for what might better be termed “left-liberal”;
classical liberals, of course, would dissent utterly from his claim here, as do L.

There is, as many (beginning with Nozick) have observed, an ambiguity in
Rawls’ understanding of the idea of making the worst off “better off”: does he
literally mean, improving their lot? Or does he only mean, not worsening it? In
principle, there is a very large difference between these two. On the face of it,
almost everything that almost any of us ever does has no effect whatever on almost
everybody in the world, and so meets the difference principle if the permissible
minimum benefit to them is zero. On the other hand, almost everything we do would
have to be regarded as unjust if it is literally required that whatever we do benefits
the worst off to however small a degree, so long as that degree is even discernible.

Perhaps it would be argued that not everything counts, and that it is only our
workaday activities that have to meet the criterion, or some such thing. This would
invoke a version of the view that Cohen imputes to liberals, that justice is only a
matter of what the state does and leaves us free to run our personal lives as we wish.
I agree with Cohen, as I stated above: we are never “safe” from justice. But I
disagree very sharply with him on the matter of equality. I do not think we have any
general duty toward the poor, or toward anyone other than those with whom we take
up various special relations, apart from the duty to refrain from harming them—a
duty we have toward everyone—of whatever level of income, social status, race, or
whatever, with “harm” being itself construed in liberal terms. And in consequence,
I think, that almost all of us almost all of the time would meet a difference principle
that actually embraced liberty as a constraint on redistribution.

Construing the difference principle in that way, as I argued in those earlier
articles, would make it redundant: we could just stick with the liberty principle and
be done with it, so far as justice is concerned. (I argued further in those articles'®
that Rawls arbitrarily construes his liberty principle in such a way that economic
liberty was not included. If I am right in that, the liberty principle should be so
understood, and my conclusion would then follow.)

I also remind the reader of my frequently made point that if we take as our
baseline in social philosophy the situation of total amorality—no one with any
moral inhibitions about anything—then the libertarian principle (if fulfilled) does
improve things for everyone. We do not need to “do” anything for others in order to
benefit them in that respect, for your not being killed by me is a benefit to you by
comparison with the situation in which you are killed by me—or even, for that
matter, over the situation in which you might be killed by me if it should happen
only to serve my perceived interests or if I happened to feel like it.'” Adding a real

16 See Narveson (1976), later republished in Narveson (2002, pp. 13-34).
17 1 so argue, for example, in Narveson (2007, pp 13-20).
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moral inhibition to this list makes a lot of difference. But Cohen, and most who
dabbled in contract terminology without really entering into the conceptual spirit of
it, think we are free to entertain just any old baselines we like, in which case, of
course, things would be entirely different. But we will table that for the present, as it
will loom very large as we go on.

Thus everything depends on the status of equality. Cohen and I, I believe, agree
on that. What we disagree about is equality itself. Cohen thinks that it is a principle
of justice, construed in such a way as to have this strong implication about such
things as income and wealth. I deny that, holding instead that justice requires
general respect for liberty—and only that. (In a treatment that would be even more
extensive than this one already is, I would take up the burden of showing just what I
take “general respect for liberty” to imply.'®)

All that said, let us now return to his argument. There are, to be sure, various
questions to pursue, some of which are more or less practical, others more nearly
theoretical. Cohen claims of the difference principle—which he accepts in the form,
“make the badly off well off, or if that is not possible, make them as well off as
possible.” To which he adds that “on a modestly demanding interpretation of what
it means to be well off, and on a realistic view of the world’s foreseeable resources
prospects, the practical consequences of the complex maxim are those of the
difference principle.” (32) This is vague—to put the point rather mildly—but in any
case what Cohen especially wants is to “question its application in defense of
special money incentives to talented people.” He is certainly right to contend, as he
goes on to do, that “the idea that an inequality is justified if, through the familiar
incentive mechanism, it benefits the badly off is more problematic than Rawlsians
suppose...” (32)

We have seen that what, in Cohen’s view, renders it problematic is that those
who refuse to do more for the badly off than whatever they do that benefits them in
the way of ordinary business transactions leading to high incomes for themselves
“... must be thought of as outside the community upholding the principle when it is
used to justify incentive payments to them.” (32)

But the question now arises: suppose you are a spokesperson for the badly off,
and you get into a discussion with some of these well-off persons who might
perfectly well agree with Cohen’s assessment—they are indeed “outside” that
particular community—the community of True Egalitarians, as we might call it.
And to this they reply, “Right! We are indeed not members of that community. But
we are ready to do business with you if you are ready to do it with us.” So, for
example: a quite poor person sets to work in a low-paying job, and ere long he is
sporting a cell phone, whose existence at a price low enough to be manageable by
someone with an income of that modest level is certainly due to the activities of a
lot of very bright and very hardworking people—nerds and others, the least of
whom makes several times in income what our sample person does. OK: does this
poor person have a complaint of the form that on Cohen’s view he should have? Is it
in any way plausible for him to say, following Rawls, “Hey, I was not born with
your brains or initiative—and therefore you should be giving me half of your high

% T have a go at it in Narveson (2001).
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income!”? Not very many people will have “intuitions” at the Cohen level when
contemplating this question.

Cohen claims that “Speaking more generally ... I want to record here my doubt
that the difference principle justifies any significant inequality, in an unqualified
way...” (33) He states this, apparently, by virtue of being a member of the
Community of True Egalitarians, in the sense he has defined. But what is he going
to state to all the members, in perfectly good standing, of the other communities?
What, that is to say, is he going to argue that does not amount to sheer nagging?

Thus, for example, I would be prepared to argue that Rawls’ difference principle
actually justifies no egalitarian measures at all: that the principle in fact is
incapable, as it stands, of resisting the arguments of out-and-out libertarians who
insist that we owe the poor nothing in the way of positive benefits, even though the
operation of the market will tend toward benefiting the poor very substantially
anyway. We do owe each other respect for their freedom, and if freedom leads, as it
in fact generally does, to better lives for the badly off, then it is a consequence of
justice in society that they so benefit. I do not think reason calls for anything further.

But now Cohen goes on to state something quite else, without warning, as I
would put it: “The further back one goes, temporally and causally, ... the more one
encounters open possibilities that were closed by human choice, and the harder it is
to identify inequalities that do not harm the badly off.” (33)—Harm the badly off?
How did that slip in? I suspect that the answer to that extremely important question
is found in the next sentence: “... I conjecture that social inequalities will appear
beneficial to or neutral toward the interest of those at the bottom only when we take
as given structures and/or inequality-endorsing attitudes that no one who affirms the
difference principle should unprotestingly accept.” (33) In what mode are we
communicating here? Surely it should not be a question that requires some or other
moral attitude whether or not a certain action of person A harms a certain other
person, B, in ordinary understandings of that familiar term. You stomp on my toes,
and it hurts like hell—you have harmed me. You deal with a lot of other people I
have never seen or met, and make a billion dollars thereby; in the process, you do
nothing to the air or the climate or anything else in my environment, nor to my
income for that matter. How, then, have you harmed me? The question is not
answered, nor even addressed, by Cohen in the remainder of that section. Evidently
the fact that egalitarians do not like it that there are people who conceivably could
have been benefited in some further way by inventors and the companies who,
together with their employees, create all sorts of useful things that do in fact benefit
these people—is taken as sufficient reason for attributing harm to those activities.
This, of course, is utterly question-begging. One might have hoped that Cohen, who
is surely capable of spotting a fallacy when he sees one, would do better than that.
We shall, I fear, seek further in vain.

In the ensuing section, Cohen appeals to our sense of justice by listing some
example, such as: “our ordinary self-serving reasons for not giving much (we need a
new roof, 'm saving for my holidays ...) sound remarkably lame when we imagine
them being presented to those for whom our lack of charity means misery and
death.” (46) Really? We may doubt that they would sound “lame”; but whatever,
the example does nothing to make a case for the view that the uncharitable rich
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harm those poor persons by not helping them. But is that not what was supposed to
be being argued for?

When the news of the great tsunami wave in Southeast Asia hit the media in the
Christmas holiday period in 2004, a great many people (including me) went
immediately to their computers, located a web site enabling us to give money
toward the relief of its victims, and sent on a hundred, two hundred dollars, or so. If
we had instead been invited to support sending out a committee with tommy guns to
extract under threat of death contributions to the same cause, we would not, I
daresay, have been quite so forthcoming. But Cohen is in context arguing for
something more like the latter than the former. He knew, I am sure, that it was the
capitalist world that responded, with enormous generosity and astonishing alacrity,
to this situation—voluntarily. And also, by the way, that nowhere near that amount
of money would have been raised had we had to fill out a form and a cheque and
bring it down to the mailbox (those are rare in Canada, by the way) to send it on its
uncertain way. Nor should it be lost on him that Cohen’s much-vilified ultra-rich
geniuses who set up the World Wide Web and the many super-handy intermediate
devices enabling technological challenged persons such as myself to give money
quickly and effectively to worthy causes, had a great deal to do with this huge and
rapid charitable response to the situation.

A final example of Cohen’s (37) cited an advertisement for purchasing war bonds
during the World War II. The advertisement invites us to write to G. I. Joe who
languishes in a Japanese prison cell, or shivers in a fox hole, to explain why you do
not give more. Here, of course, Joe is in fact endangering his life in order to prevent
our country from being conquered by people whom we believe would enslave us.
Where is the comparison between Joe’s case and the ordinary poor in peacetime?
What Cohen claims is this: “The examples show that arguments vary in their power
to persuade because of variations in people’s epistemic ... or moral... or social ...
position, or because of issues of tact and embarrassment ... or because being
generous is more attractive than being grabby...” (38) Just so. What they do not
show, however, is the only thing that matters here: namely, that our inaction harms
people simply by virtue of not improving their situations relatively to us when they
could have done so.

Next we have the interesting case of the kidnapper who demands a sum from the
victim’s unfortunate parents as the condition for returning their child to them.
Imagine the kidnapers themselves spelling out, in syllogistic form, the reasons why
a parent, in those conditions, should be willing to pay the demanded sum. Can this
be any justification for making the premise—that the child is in captive hands—true
when it would not have been but for your actions? Of course not. But again the
question is: well, so what? We have not kidnapped the poor nor held them to any
sort of ransom. Cohen writes, “the incentives argument has something in common
with the kidnapper argument, even though there are major differences between
withholding a hostage and withholding labor until one gets the money one desires.”
(41) Well, is there? He should, after all, actually explain what they have in common,
instead of just asserting this. For on the face of it, they have nothing at all in
common that is relevant to the issue. And on the other hand, the modern poor would
have been very much worse off than they are in the absence of the many commercial
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activities that enable them to have—to take some examples from the U.S. case—
more square feet of housing than the typical middle-income person anywhere else in
the world, more cars, more air conditioners, more indoor plumbing, and so on."

If Cohen instead meant to include the very interesting cases of, say, marginal
farmers in central Africa, persons who, by and large, had no relation whatever with
most wealthy persons in the G8 countries, he might have tried to explain how it is
that these people with whom we have had nothing to do are like the victims of
kidnappers.

Cohen’s model of the incentive argument is this: If we raise the tax rate from
40% to 60% we offer the rich a disincentive to produce more, to which they will
respond by in fact producing less, and in the end the poor will be worse off. There is,
of course, an interesting question whether or not such an argument’s premises might
be true. But Cohen claims he is looking for a comprehensive justification, and to do
this, he needs to ask why there is any tax at all, whatever it might do to the level of
production of those afflicted by it. There is, after all, a real question of principle
here. Cohen mentions without pause to discuss the issue the argument, uttered by
“right-wingers” (such as the author, of course) that what is produced by
hardworking, ingenious, and risk-taking entrepreneurs is actually produced by
them, in the sense that had they not in fact so acted, the wealth in question would not
have existed, in which case the question of how to distribute it could not even arise.
That is in fact a plausible argument. If correct, it must surely raise the question how
it is that egalitarians should think the question what to do with it is altogether up for
grabs by political institutions.

The other large question is of a different kind, and is what tends to be at the
forefront of current debates: is it true that a government grab from the rich will do
more for the less-well-off than letting them continue to invest that money as they
would otherwise do? While Cohen probably differs from me, say, on that question
as well, it is not at issue here.

In the event, Cohen leans very heavily on his notion of a “justificatory
community,” in connection with which he formulates an “Interpersonal Test”: He
proposes—perfectly correctly—that a given policy or action is justified only if the
principles that justify it could be employed by anyone in relation to anyone,
impersonally. So far, so good: this is a sine qua non of ethics, after all. But we keep
finding it implied that our “community” has all begun by wholeheartedly accepting
the egalitarian idea, instead of insisting on a justification of it.

Pending further action on that question, these appeals to community are
completely unhelpful to Cohen’s case. A community in which everyone, rich and
poor alike, agrees that the immediate benefits of production should go to those
whose cooperation leads to it, rather than dissipated to the community in general, is
perfectly conceivable. Indeed, much more than merely conceivable: for we do in
fact live in something not too far from such a community, so far as I can see—or at
least, we used to!—and not in Cohen’s implicit community of socialists. But the
point is, nothing he states in this development produces any argument at all for
egalitarianism, and that, one would have thought, is what is at issue.

19 See Rector (1995, pp. 241-256). See esp. pp. 246-247.
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It does, as usual, involve a lot of begging of the main question. Cohen continually
writes about people justifying their conduct to each other, which of course raises the
question, what does justify conduct? Suppose that I am feeble, incapable, not very
bright, and can see that you by contrast are the opposite of those things, to a very
high degree. It will not surprise me if you have a nice car and house, for example,
and can afford to fly off to Milan or Tokyo now and then to see the sights or enjoy
the opera. It will not surprise me that I am unlikely ever to be able to do any such
thing, unless luck befalls me, or perhaps somebody like you has enough sympathy
with me to offer to underwrite one or two of my desired but to me unaffordable
pursuits. But am I going to blame you if you do not? Why? Nor does any of that
make us nonmembers of the “same community.” If the hurricane comes along and
blows down the rich man’s house, I will likely pitch in and help, and if it blows
down my shack, he will likely pitch in, similarly, and help restore my situation. That
happens in communities, and persons who would refuse to participate to any degree
in such matters of community cooperation would indeed be looked down upon. But
again, there is no move in the direction of Cohenian egalitarianism here.

In an effort to produce some plausible examples, he devises two. There was, 1
guess, a “policy argument that rates of pay to British academics should be raised,
since otherwise they will succumb to the lure of high foreign salaries.” (45-46) But
should they? Whether they should, he says, is “pertinent to the policy argument
when they are regarded as fellow members of community who owe the rest a
justification for decisions that affect the welfare of the country. And many British
academics ... contrive to avoid that issue by casting the minor premise of the
argument in the third person. They say: “Lots of academics will go abroad,” not:
“Lots of us will go abroad.” (46—emphasis provided) Alright, and how many of us
will blame a colleague who takes a better-paying job with more opportunities in
some other country, or city, or for that matter some other university? Is that not what
is at issue? Did Cohen actually have the temerity to think that justice requires that
people continue to work in job X when they prefer job Y, all things considered?

His other example raises an interesting question. The Soviet generals address
their Lithuanian independence movement leaders as follows: “widespread blood-
shed is to be avoided. If you persist in your drive for independence, we shall
intervene forcefully, and there will be widespread bloodshed as a result. You should
therefore abandon your drive for independence.” (46) The fact that it was those very
Soviet generals who would be causing the bloodshed is, of course, what gives the lie
to their argument as an argument of principle. And the question, again, is: how
could Cohen possibly have thought that these were examples on the same plane? We
can perhaps imagine jobs in which A’s leaving it to take a better one elsewhere
really would somehow endanger many lives. There are very few such, of course;
and even regarding those, there will be a question of just how much this fact really
obligates those who do the jobs: have no alternatives been assembled? Why are we
allowing the situation to develop in such a way that it is either Smith or the flood?
Moreover, a doctor practicing out in some remote area where he is the only provider
of medical service, but decides he really wants to retire back in the city, etc., will
not thereby be killing anyone; he will only not be saving their lives as he did before.
But in any case, the Soviet generals were not desperately holding their fingers
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against the safety catch, against the eventuality that the first calls for independence
will fatally loosen their grip, alas. They were, instead, simply threatening to shoot
the protesters, and so their arguments were in that respect disingenuous.

In short, the two cases are altogether dissimilar in the respect that would matter,
and how he could have thought otherwise is mysterious—were it not that there is
that nagging possibility of real bias operating, clouding his vision so that they
appear much more similar than they are. (One weak reed leaned on by many of his
inclination is to deny the distinction between killing and not saving lives (letting
die). Readers of this may possibly sympathize with those who think the distinction
ill-taken. To discuss this argument at length here would take us even farther afield
than I already am in this lengthy discussion, and I rest content to refer readers to a
discussion of it in another of my writings.?’)

In the next section, Cohen argues that the incentives argument does not pass this
kind of test. I have already voiced my suspicion that they do pass it, and with flying
colors, but let us see how he pursues the matter. First, then, Cohen quite correctly
points to the fact that those who hold out for high differential payment to perform
useful tasks “make it true that they will not work as hard at 60% tax as at 40%.” 1
take this to be obvious, and am puzzled that Cohen should think it necessary to
devote several pages of labored text to support what I should have thought was
absolutely obvious. The question is: well, so what? That will show that those
people—wholly typical people, should think—do not share Cohen’s egalitarianism.
They will hardly show that what they do is in any way unjust, which is what is in
question here.

Cohen distinguishes two versions of what we may think of as the major premise
of an argument whose minor premise would be the one just mentioned—that is, that
it is possible for the talented (etc.) to work for less, and so it is a matter of choice
that they hold out for more. The two versions of the first premise seem to be (1) an
appeal to “entitlement” or perhaps “desert” (two notions that need to be
distinguished, certainly, and would get us into two rather different arguments.
But never mind); and (2) a “naked” version, in which the more talented are saying,
as in the slightly amended version of my little dialogue, not that they do not care
about justice, but that they simply do not care (enough) about making other people
better off so as to motivate them to work for less pay in order to enable them to be
so. Now, Cohen has been working on the assumption that we have the Rawlsian
egalitarian principle as our major premise. But, wait a minute! Is he not supposed to
be trying to argue for that premise?

We are indeed assuming, and attributing to our talented people a similar belief,
that they have no right to actually harm other people. We are, however, asking
whether they might not entertain the view that they have no enforceable duty to help
other people. The argument as it applies to the real world is complicated by a fact to
which Cohen pays virtually no attention: that what the well-to-do who earn their
incomes in the standard free-market approved ways, namely as either payment for
their personal services (“work™) or as income from (voluntary) investment, is in fact
good for other people. That it must be so is guaranteed by the fact that those with

20 Narveson (2010a, pp. 19-20).
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whom they interact in business contexts are all acting voluntarily, and thus may be
presumed to be acting in their own interests. Any standard market exchange leaves
both parties to it better off, in the view of the persons concerned, and it is a
constraint of the free market philosophy that they may not make deals which injure
third parties.”' (They may, of course, make deals the result of which will be that
some third parties are now out of a job or will be paid less for doing what they used
to do, e.g., if the deal involves improving the technology for producing the things
those people had previously produced. Those who think that this shows that my non-
harm premise has been violated after all need to think a bit further. It does not. It is
characteristic of Marxists and more generally those of socialist inclination to argue
that way, and a separate chapter or so would need to be devoted to showing them the
error of their ways. In very brief: free market exchanges have to benefit both parties.
A will not continue to employ B if B’s work no longer enables A to sell his products
at a profit. Previously the salary paid by A to B sustained B; now B will have to try
something else or suffer a decline in living standard. True. But if A had not been
employing him, he would already have been at that lower level, so the effect of A’s
cooperation has been to improve B’s situation, and what happens now is that he
ceases to improve it in those ways—it is not that A has slipped B a poison or
“stabbed him n the back”. B is free to peddle his wares, or promote his talents,
elsewhere, or to come up with a new idea of how he can interact to A’s or someone
else’s advantage as well as his own.)

So all that said, the situation is this: talented A says, “Here: I’'ll do x, provided I
get 90 and you get 10. The alternative is that I go somewhere else and get 80 (or
whatever), and you get nothing. It sounds like a good deal for you: what do you say?
On Cohen’s view, B says, “Well, you owe me 50-50, so that is all you get.” To
which A, who is a free man, says, “Tsk tsk—well, good luck with whoever else you
can get to deal with you on those terms, but it will not be me. ‘Bye!”

In this little dialogue, no premise about justice has been used, or needed, by A.
He does not need to contend, and certainly does not believe, that B owes A 90%. All
he needs to say is what he does say: that B could make a good thing at 10, which is
better than if he insists on a lower return for A, who will not take it. He is in a
position to insist because, we are supposing, nobody else can equal his offer, and he
does not, from his point of view, have any reason to make one more favorable to B.
Of course he would have such a reason if he swallowed the premise that justice
requires an equal distribution of the maximal output of his own abilities. But, of
course, we are not supposed to be assuming that. We are supposed to be trying to
prove it—to prove it on the assumption of the “interpersonal test.” My point is that
this test obviously does not thus prove it. Cohen at this point gushes with socialist
umbrage. But he is supposed to be supplying a rational argument. (Perhaps it will
be said that he need not be doing that. See below for my discussion of his apparent
intuitionism.)

A bit startlingly, Cohen now goes on to write that “only an extreme moral rigorist
could deny that every person has a right to pursue self-interest to some reasonable

21 Narveson (2003).
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extent (even when that makes things worse than they need be for badly off people.)”
(61) And he states:

I do not wish to reject the italicized principles ... But a modern right of self-
interest seems insufficient to justify the range of inequality, the extremes of
wealth and poverty, that actually obtain in the society under discussion.
Entitlement or desert might justify vast differences between rich and poor: no
limit to the inequality they might endorse is inscribed in them. This is
particularly clear in the case of the entitlement principle that I am absolute
owner of my own labor power. (61)

But the sentence immediately following those is significant: “When my power to
produce is conceived as fully private property, I may do with it as [ will and demand
what I may for its use.” (61-62) Note that nothing follows about what you will be
able to get with your “demands.” (63) The fact that those whom you deal with are in
a position to make their own “demands,” whatever their level of productive power,
is ignored here: like Marx before him, Cohen acts as though money were a unit of
absolute despotic power over others. But it is nothing of the sort. The possession of
large amounts of money enables you to make credible offers to many people which
you would not otherwise be able to make. Would you be interested in the Brooklyn
Bridge for a mere million dollars?... But, as it happens, I do not own that facility,
and so the offer is worthless, not mine to legitimately make. Warren Buffet, on the
other hand, could offer to buy my house for a ridiculously high price. He cannot,
however, compel me to accept the offer. Whether or not they take those offers is up
to them: and if they do, it is to their benefit—not just that of the wealthy person
making the offers.

Nor is there any analysis of the implications of this kind of liberty. Bill Gates and
his wife have set up a foundation devoted mainly to curing readily curable diseases
in Africa, with a capitalization at some thirty billions of dollars. Andrew Carnegie
acquired something like a half-billion dollars in his very successful business career,
and he gave away about 80% of it, leaving almost all towns and cities of any size in
North America equipped with a free public library. And those who do not do such
things with their money but instead invest it or spend it on luxury goods employ
huge numbers of people thereby. It is very likely that they would not otherwise have
happened. Do not such things count?*?

Apparently not, argues Cohen: “Where the worst off are not too badly off, it
looks more fanatical to assign absolute priority to their claims. But the stronger the
case for ameliorating the situation of the badly off is, the more discreditable (if I am
right) the incentives argument is on the lips of the rich. So the argument is most
shameful where, at first sight, it is most apt.” (62) And why is this? Cohen has thus

22 In Europe, classical musicians are accustomed to having their fees much increased by large subsidies
from their governments. I wonder what the egalitarian in Cohen thinks about that. In the United States—
until recently at any rate—by contrast, most artists are paid by sale of services to willing buyers and
willing private patrons. Why should Cohen not think that the U.S. system is more just—seeing that the
taxes devoted to the subsidy of high culture in countries that do that are considerably paid by the poor-to-
middle classes, while the cultural institutions thus supported are patronized by very few of them.
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far been “setting aside” appeals to entitlement and desert. But how could his view
not be construed as ascribing to the untalented unproductive a level of entitlement
against those of greater ability, energy, and ingenuity? It is one thing to say that
Jones is in very bad shape; it is another, altogether, to say that someone else, who
possibly could do something about it, deserves to be threatened with violence if he
does not do so. And it is that that Cohen is supposed to be defending—although the
fact is not often up front in his discussions. (More intriguing is that, as it turns out,
he apparently is not defending that at all, as we shall see later, in discussion of the
“Freedom Objection.”)

Cohen goes on to write that “a society that implements John Rawls’ two
principles of justice will not display the degree of inequality that characterizes
contemporary Britain.” (62) But Cohen does not know that, nor does anyone: for I
have shown that the principles in question, as we have now seen, are, as they lie in
the Rawlsian texts, completely indeterminate in this regard.

In attempting to defend his claims, Cohen again invokes a comparison between
kidnappers who argue that parents should love their children and should therefore be
prepared to pay a large sum of money to enable those children to be united with
them—and then use that to justify threatening the children with the very harm that
the money would be used to prevent; and on the other hand, very wealthy people
who argue that their activities are useful to others and therefore those others should
be willing to pay for their services on terms that greatly benefit the providers of
those services. But this is a quite unjustified comparison. For the robbers are
prepared to inflict great harm on people unless innocent possessors of wealth part
with some of that wealth; whereas entrepreneurs are prepared merely to leave the
potential beneficiaries no worse off than they would otherwise have been, unless
others pay for their services on terms profitable to them. That is to say: Cohen
assumes that killing—more generally, positively harming—is morally identical with
letting die (or be harmed). It is not, of course: or at least, one would like to have
seen some argument for that claim.*?

Kidnappers propose to reduce social wealth, by making their livings at others’
expense. Free-market business persons add to social wealth, by making their